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Name & Address of the Appellant & Respondent
Mis. Shraddha Associates (GUJ) Pvt. Ltd.

al{ arfh gr 3rat srr a 3rials rgra mar t w % ~~ <Fi m '1:fmR.zjzr ~~ Tfl{ "flw-r
3rf@rart at 3rqrc;f m TNf&TUT ~~ qj'x "flcncIT t· I

Any person aggrieved by this Order-ln-Appei3I may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way :

'l'fRcl~cITT TNf&TUT 3lWcR :
Revision application to Government of India :

(1) ~~~~- 1994 <BT tTRf ~ .fril ~ Tfl{ l'fTlwlT <Fi qfl i pita err q,[
Gu-earl yer uga a 3iafa y+terr 3mlaa 'sra Rra, +rdal, fa +incu, uuq Rm, dint
~. iifrcr:r cfrq era, ia mf, Rc# : 110001 <ITT <BT ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid:

(ii) zf mra <BT m a mm a ht zn aran fat ugr IT 3r!ala m fcrixfr
awe7TT aw suer r a ur gg mrf lf, m fcITTfr ~ m~ ii 'c[fg cf6 fcITTfr ~ ii m
fcITTfr ~ lf "ITT '1IB ufhzur a ra get I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(ad) rd # as fa4t I, UT m ii f.TTrfft@ l=fK1 i:ix m l=fK1 <Fi fcfferltur au#tr zyca al ma u
Un«a zycn aRd l=fli,c;f # W 'l'fRcl <Fi ~ f<ITTfr ~ m roT # f.TTrfft@ % I

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

() zuf yeas mr mrar Rag R 'l'fRcl are (ur a er a)) Raf fa5zu 1fm l=fK1 "ITT I

(c) In case of goods exported outside
payment of duty.
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~ ~ fctro~ (rf.2) 1998 tTffi 109 IDxf~~ ~ ID I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions· of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '30-JW'I ~ (~) Awuq<:>11, 2001 cB" A"lfli g cB" ~ ftjPJFcfcc m ~
~-a B en- ~ B, ~~ * m=a- ~ ~ ~ x=r ~ -i:rm * 'lfuR ~-~ ~
~ ~ cB1' cn--cn- ~ * w~ ~~ fcnm i:ifAT ~ 1 ~ w~ wm ~- cB"T
:jiS~!;/M * ~ tTRT 35-~ B f1'clffur ~ * :fRfA * ~ * w~ iloITT-6 'cffcifR cB1' m=a
f1 sh#t n1fez1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf434a # mer uf icvaa v al4 qt as a st it u1 2oo/- Q
cJfrx=r :fRfA at ung 3it ursi viaa y ala a var 3l m 1 ooo;- cB1' cJfrx=r :fRfA cB1'
GIT;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tn zyca , #3tuqi yea vi aaras r@itmznf@raw uf 3r@a-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta 3ala yen 3rf@,fr, 1944 cB1' tTRT 35- uo~/35-~ cB'~:
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affaur qeeia a vi«if@era ftm it zrca, a€tr Garz[ca y ala&
3rfl#tr mznfear a61 f@qgs qf8at de cf • 3. 3TR. #. g, { ffvi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(&) '3cfctf8:if{sla qRmct 2 (1) cB" B ~~ *m cB1' ~. ~ * l=!l1@' B x-Wrr
zrcen, ab€ta sara yen vi hara arflta nznf@ran (Rrez) al ufa &ftu #)f8at ,
~i5tictl41ct B 3it-2o, rqea Rua arus, aur, 3in1ala-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ta qrgen (r9) Rural, 2oo1 at enrr o iafa qua z-3 # faff
fag 3r4er 3r4lat4 nzuf@rawi al n{ 3fl # @g 3fl Rh; mT; 37er #t a ,Raif fea
ueia zyca d mi, sn at 1TT1T 3TTx "fl1TTllT ·Tzar if 4g 5 Gr ITU a % crITT
~ 1ooo/- ffi ~ 61-rfr I urei sn yca t mi, 1ts #t 1TT1T 3TTx "fl1TTllT 11m~
Tg 5 GIlg IT 50 Gld a# 61 m ~ 5000/- ffi ~ 61-rfr I \i'f6T ~~ cB1' 1TT1T,
~ cB1' 1TT1T 3TTx "fl1TTllT ·TIT 5fI T, 50 cl IT Ura vnr ?& asi nu; 100oo/-m
3uft etf I cB1' ffi fl!:illlc/5 "<fGHcl"< # + a a1f#a ?da yrs # a ii vier st \Jl1IT I Zffi
Ir en # fa4 If ran~ ea a j st mm cB"T 61

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be.accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 LacJ.6 ,59,:':c\3d:'a_ncf?bpve 50 Lac
respectively in the form of crossed bank draft in favour of Asstt:,.~;7gist~g.·qf a<_~:~pch of anyt •., 'Cs,,\ ( ·. · ·.; I.-; ·.,I
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

es> °4g%%
(3) ufe ss ~ B ~ ~ ~ <ITT~ Nill t m~~~ <B" ~ i:tlx=r <ITT 'lj1@R~
cilf xr fcpm "GWff ~ ~ "ff2:lf * ™ ~ 'If! fcl; fuw "CJGit q;nf xr ffl * ~ "<T~~ ~
~al va 3rat za tra at va 3n4at f5a isITTTT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Ir1rzu yea 3tf@,Rm «97o rem vizif@a st~-1 cfi 3IB1TTf mmf ~~
a 3mr?a a Te 3hr zqenfeff fufu qT@rant # am?g i a u2la at va #Ra q
~.6.50 t)ir cpf urzraz zyca feaz am #tr a1Re
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) <a it if@rmii a fir av4 at fuii at ail ft eu 3naff f0ur urar t
\iTI" #tr zyca, 3ta qr«a zyca vi hara 3r4lat mnf@raw (ruffaf@) fm, 1982 if
~t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)m era, ace4tar 3era gr+as vi hara 3r4)fhr uTf@rawr(4a)y # ,fr 3r4hf #mist *
.:> .:>

±ctr3na gra 3rf@fGu, &&gv fr err 345 # 3iaafa facrza (in-) 3rf@fr2(av Rt
.:> '

ti€IT 39)Raia: cg••2°g htt fa#hr 3f@fer, £8&¥ cfil'nrr3 # 3iairahara at aftra#st .
'a'Jfi,~~ cfi'l' 'a'Jf qa-rf@rsir #er3farf ?k, asrf fa zmrer c);' 3@dtct'~cfil'~cfRijT

3rhf@rzr Tf@aratswt 3rf@razzt
a4tzr3era areavi harassa 3iaafasir farara fGs en@?

.:> .:>

(i) mu 11 th a 3iaif efiR a#

(ii) ~ ~ 'cf;l' t>TI' 'a'Jf ~ ufir
(iii) ~ ~ fil ;q J-1 IaJI cfi' fal'm:r 6 cfi' 3@dtct' '&<I" ~

-» 3ratarf zrzfzrnr hnaac Rae#hr (i. 2) 3f@Gr, 2014# waruafa3rfl#truf@art #
"O ~a;~~~'Qcf 3ftftN mm-t arffetrrJTt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

!

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) ,zwa?r#sf3r4trvfawrhcarii eyes 3rrar eyesm °GUs RtellRatat 1ITol' fci,Q' -nr \l"tKil
ct- to% :i:r-@Taf'q"{3ITT''\5fITT~~Rtc11R.a ~cr.rG"Ost° to% :i:r-@Taf'q"{cfi'l'';;fl'~~I

.:> .:>

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penaltY-,_are in dispute, or
penalty, where penalty alone is in dispute." /(~~:~:;~;:\,
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4.

ORDER-IN-APPEAL

V2(34)114/Ahd-IIl/15-16

MIs. Shraddha Associates (Guj) Private Limited, Plot No. 141, Village Karoli,

Tho! Road, Khatraj, Tal. Kaloi (for short 'appellant) has filed this appeal against OIO No.

1/CE/Ref/2014-15 dated 1.4.2014, passed by the Deputy Commissioner, Central Excise,

Kalol Division, Ahmedabad--III Commissionerate (for short -"adjudicating authority").

2. Briefly stated, the facts are that the appellant filed refund claim on 28.11.2013

under section 1 lB of Central Excise Act, 1944, seeking refund of Rs. 1,15,72,700/- in

respect of clearances made to M/s. ONGC under Central Excise notification No. 12/2012,

Sr. No. 336 and Customs notification No. 12/2012, Sr. No. 356. The supplies were made

under procedure of International Competitive Bidding[ICB]. A show cause notice dated

5.2.2014, was issued to the appellant asking him to show cause as to why the claim should

not be rejected. This notice was adjudicated vide the impugned OIO wherein the

adjudicating authority rejected the refund.

3. Feeling aggrieved, the appellant has filed this appeal, on the following grounds:

• that the appeal is filed within the permitted time limit of 60 days since they had not
received the OIO earlier and it was received under cover of letter dated 1.2.2016;

., no person of reasonable prudence will enter into repeated correspondence to obtain OIO;
o the impugned order has proceeded on wrong basis to hold that no duty could be paid as per

Section 5A(lA) of Central Excise Act, I 944 since the exemption is conditional; that the
goods were cleared under notification No. 12/2012-CE against ICB and hence were
conditionally exempt and not absolutely exempted goods;

s that the amount paid is not duty but a deposit and hence the provisions of section 11 B
would not apply; that it is a established law that if duty is not payable by law then the
amounts paid are to be treated as deposits and for claiming such deposits, there is no time
limit prescribed by law;

• DGFT vide letter dated 16.9.2013 had not rejected their claim but directed them to
approach the excise authority; that the claim was submitted on 28.11.2013 - which had
already been filed before DGFT on 31.8.2012 and hence it is not barred by limitation;

• that they wish to rely on the case of Priyanka Overseas Private Limited [1991(55) ELT 185]
and Kuil Fireworks [1997(95) AIR SWC 3663 AIR 1997];

• that refund should not have been denied on the basis of DGFT circulars dated 15.3.2013
and 18.4.2013;

• that they wish to rely on the case of Choice Laboratories [SCA No. 9585/2011], AJA
Engineering [201121) STR 367] and 9 more cases;

qt the adjudicating authority has erred in holding that there is no provision for refund of
terminal excise duty under para 8.3(c) of FTP wherein it is clearly provided that exemption
from terminal excise duty where supplies are made against ICB;

• Hon'ble Delhi High Court has in the case ofAman Medical Products [2010 (250) ELT 30]
held that a refund claim can also be filed where there is 'no !is' to assessment; that as there
is no contest or lis and hence no adversarial assessment order;

• that though the invoices issued by the appellant shows amount of duty and cess, M/s.
ONGC while making payments did not pay the amount ofexcise duty to the appellant.

4. Personal hearing was held on 20.12.2016. Shri P.P.Jadeja and Shri G.B.Patel,

both consultants and Shri V.Dave and Shri Harsh Dave, Sr. Executives, appeared on behalf

of the appellant and reiterated the grounds of appeal.

0

0
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5. I have gone through the facts of the case, the appellant's grounds of appeal, and
"gs e..+ gag °

submissions made during the course of personal hearing. T}primary issue to be decided

in this appeal is whether the appellant is eligible for refund or otherwise.

6. The show cause notice was issued to the appellant on the grounds that as per

Section 5A(1A) of the Central Excise Act, 1944, the appellant was not supposed to pay

duty; that the refund was filed on 28.11.2013 which is beyond one year within which a

refund is to be filed and that since the appellant had not challenged the self assessment, the

question ofrefunding duty did not arise. The adjudicating authority while deciding the issue

held as follows:

• the invoices reveal that the appellant was aware that the clearances were exempted and
hence the claim that the duty was erroneously paid is not correct;

• that DGFT vide their letter dated 7.3.2013 and 16.9.2013 clarified that supply under ICB is
exempted from payment of TED in terms of para 8.3(c) of FTP read with excise
notification, ibid, and hence the question ofrefund did not arise;

• claim filed with the adjudicating authority on 28.11.2013 was beyond one year and
therefore time barred;

• that since the assessment was not reviewed or modified in an appeal the order stands and so
long as the order of assessment stands, the duty would be payable as per the order of
assessment;

• the duty amount has been charged from the customers; there is no evidence on record to
prove that the amount has not been recovered from the customer; that the claim is hit by
unjust enrichment.

7. Before moving into the merits of the matter, I find that the appeal has been filed

674 days after the date of communication of the impugned OIO. The appellants averment

in this regard is that he had not received the impugned OIO and that it was only received

under cover ofletter no. IV/16-1/MP/2016 dated 1.2.2016. However, on going through the

letter dated 1.2.2016, enclosed with the appeal papers, I find that the Additional

Commissioner, Central Excise, Ahmedabad-III, has provided documentary proof that the

impugned order dated 1.4.2014, was received by the appellant on 12.4.2014. The

O· appellant has not provided any reason/counter to this documentary proof from the Post

Master (HSG-I), Kalol of the impugned order having been delivered on 12.42014 to the

appellant.

8. I find that the aforementioned appeal have been filed beyond the stipulated

60 days time limit specified under section 35(1) of the Customs Act, 1962. Relevant

extracts of Section 35 of Central Excise Act, 1944, is reproduced below for ease of

reference:

SECTION 35. Appeals to [Commissioner (Appeals)]. (l) Any person aggrieved by any
decision or order passed under this Act by a Central Excise Officer, lower in rank than a
[Principal Commissioner of Central Excise or Commissioner of Central Excise], may appeal to
the [Commissioner of Central Excise (Appeals)} [hereafter in this Chapter referred to as the
{Commissioner (Appeals)]] [within sixty days]from the date of the communication to him ofsuch
decision or order :

.J
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[Provided that the Commissioner (Appeals) may, ifhe is satisfied that the appellant was prevented
by sufficient causefrom presenting the appeal within the aforesaid period of sixty days, allow it to
be presented within af urther period of thirty days.]

9. I find that the aforementioned appeal has been filed beyond the prescribed

time limit of sixty days. The delay in filing said appeals is more than thirty days after the

prescribed time limit of sixty days. As such I am not empowered to condone the delay in

this appeal. as it was filed after 90 days from the date of communication of the impugned

order.

10. On examining the issue on merits, I find that DGFT rejected their refund

claim in view of policy circular No. 16(RE-2012/2009-14) dated 15.3.2013. It was then that

the appellant approached the department by filing the refund claim to avail refund of duty

paid towards clearance made towards ICB. To understand the issue in depth, I would like

to reproduce para 3 of DGFT policy circular No. 16(RE-2012/2009-14) dated 15.3.2013,

which states as follows:

"It has come to the notice of this Directorate that some RAs of DGFT and the
Offices ofDevelopment Commissioners ofSEZ areproviding refund ofTED even in those
cases where supplies ofgoods, under deemed exports, is ab-initio exempted.

2. There are three categories of supplies where supply of goods, under deemed
exports, are ab- initio exemptedfrompayment ofexcise duties. These are asfollows:

(i) Supply of goods under Invalidation letter issued against Advance Authorisation [Para
8.3©ofFTP};
(ii) Supply ofgoods under !CB [Para 8.3(c) of FTP}; and
(iii) Supply ofgoods to EOUs [Para 6.11(c) (ii) of FTP}

3. Prudent financial management and adherence to discipline of budget would be
compromised ifrefund is provided, in cases, where exemption is mandated. In fact, in
such cases the relevant taxes should not have been collected to begin with. And if, there
has been an error/oversight committed, then the agency collecting the tax would refund it,
rather than seeking reimbursement from another agency. Accordingly, it is clarified that
in respect ofsupplies, as stated at Para 2 above, no refund of TED should beprovided by
RAs ofDGFT/0.ffice ofDevelopment Commissioners, because such supplies are ab-initio
exemptedfrompayment ofexcise duty."

The scheme of refund of Terminal excise duty in respect of clearances against ICB was

earlier allowed by the DGFT. Subsequently, DGFT in its wisdom, stopped it and the

aforementioned policy circular came to be issued. The appellant, under the erstwhile

scheme was availing the benefit by clearing goods under payment of duty and thereafter

claiming duty by way of refund. When the DGFT clarified on the scheme of refund, which

their office was granting and stopped it, the appellant approached the department, for the

refund. However. nothing has been produced to show that CBEC has issued any

notification granting refund in cases where clearances are madtoil~Bon payment of4,3rs,"o$1
duty. As far as CBEC is concerned, I find that there is an,exeffptjorfog,duty in place,

f;;; ''( -,r.:-c- .-.- \'" -'\ \Ee #3
' {· • '\_____\-._ -~···· '_Co ~ !..-Goo-.-

0

0



1 V2(34)1 14/Ahd-III/I5-16

0

0

which is clear and final. The appellant could either avail the benefit of the exemption or pay
- " ·Ase

duty on his own volition. The appellant chose the latter. The appellant, thereafter, has tried

to side track the exemption notification, by firstly paying duty and thereafter claiming

refund of the same. By no stretch of imagination can one say that this is what was intended

by the Government vide notification No. 12/2012 dated 17.3.2012. In-fact DGFT, is

emphatically clear that the department can only be approached in case there is

error/oversight committed leading to payment of taxes. The payment of duty on clearance

against ICB cannot be termed as collected by error/oversight and that it was a matter of

practice; This raises a larger question: Can benefit of a notification be availed, by way of

refund?. The clear cut answer is No. Exemptions are to be availed as is provided for in

the notification and not by circumventing it. Therefore, the appellant's contention, that as

duty was paid, the department should refund it is a futile argument, since the duty was paid

on his own free will despite the exemption. By no stretch of imagination can this payment

of duty, be termed as deposit, so as to attract the provisions of Section 11 B of the Central

Excise Act, 1944.

10.1. The Hon'ble High Court of Bombay, in Writ Petition No. 2927/2015 in the case of

Mis. Sandoz Private Limited v/s UOI, [reported at 2016341) ELT 22(Bom)] while considering a

similar matter in respect of refund of TED filed by an EOU, has held as follows:

41. Once there was a clear stipulation in the policy itself. then, all that the circular does is
to clarify this obvious position. Ifthere was no obligation to pay duty, then, there is no question of
claiming a refund in the manner done. Ifthis is what has been held and appears to be the essential
finding, then, that is not in any manner contra,y to the mandate of the provisions and particularly
of section 5 of the FTDR Act. This is not a case where anything is being stated and for the first
time so as to term it as an amendment to the policy and, therefore, would apply
prospectively, Insofar as the subject issue is concerned, all that the respondents have done is
to clarify that para 8.3(c) and para 6.2(b) and 6.11(c)(ii) of the FTP read harmoniously and
together imply that no refund on supplies under para 8.3 is admissible. When there is an
exemption, then, this refund claim was rightly disallowed. We do not think that any individual
decision and in the case of a distinct assessee would, therefore, be of assistance to the present
petitioners.

42. Though in the past such claims have been granted does not mean that the practice or
the past orders should govern the issue necessarily. When the petitioners themselves were aware
of a policy circular and sought to urge that it would not be governing the controversy andfor the
periodfor which refund is claimed, then, it is clear that they were required to overcome the said
stipulations and the circular itself. That havingfound rightly to be clarifying the obvious position,
we have no hesitation in concluding that the refund applications were properly and correctly
disallowed.

11. In the above decision, Hon'ble High Court of Mumbai, has clearly decided that past

practice should not govern the issue. In this backdrop, I reject the aforementioned appeal

on the grounds of limitation as provided under Section 35 of Central Excise Act, 1944, as

well as on merits. The appeal is disposed of accordingly.

[emphasis supplied]
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12. 3r41si zr a##t a{ 3r4tr mr fqzrr 3qhn ala fnr srar el
12. The appeal filed by the appellant stands disposed of in above terms.

new.-'
(3rr gi#)

37rz1a (3r4lee -I)
.:)

Date:23/12/2016

(Vii ukose)
Superintendent (Appeal-I)
Central Excise, Ahmedabad.
By RPAD.

To,

M/s. Shraddha Associates (Guj) Private Limited,
Plot No. 141, Village Karoli,
Tho! Road, Khatraj, Tai. Kalol,
Gandhinagar , Gujarat.

Copy to:

The ChiefCommissioner ofCentral Excise, Ahmedabad.
The Commissioner ofCentral Excise, Ahmedabad-III
The Additional Commissioner (System), Central Excise, Ahmedabad-III
The eputy Commissioner, Central Excise, Kalol Division , Ahmedabad-III.
uard file.
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